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§201.611

Unless ordered otherwise, the Division
of Enforcement shall submit a proposed
plan no later than 60 days after funds
or other assets have been turned over
by the respondent pursuant to a Com-
mission disgorgement order and any
appeals of the disgorgement order have
been waived or completed, or appeal is
no longer available.

§201.611 Contents of plan of
disgorgement; provisions for pay-
ment.

(a) Required plan elements. Unless oth-
erwise ordered, a plan for the adminis-
tration of a disgorgement fund shall in-
clude the following elements:

(1) Procedures for the receipt of addi-
tional funds, including the specifica-
tion of an account where funds will be
held and the instruments in which the
funds may be invested;

(2) Specification of categories of per-
sons potentially eligible to receive pro-
ceeds from the fund;

(3) Procedure for providing notice to
such persons of the existence of the
fund and their potential eligibility to
receive proceeds of the fund;

(4) Procedures for making and ap-
proving claims, procedures for han-
dling disputed claims and a cut-off date
for the making of claims;

(5) A proposed date for the termi-
nation of the fund, including provision
for the disposition of any funds not
otherwise distributed;

(6) Procedures for the administration
of the fund, including selection, com-
pensation and, as necessary, indem-
nification of a fund administrator to
oversee the fund, process claims, pre-
pare accountings, file tax returns and,
subject to the approval of the Commis-
sion, make distributions from the fund
to investors; and

(7) Such other provisions as the Com-
mission or the hearing officer may re-
quire.

(b) Payment to registry of the court or
court-appointed receiver. Subject to such
conditions as the Commission or the
hearing officer shall deem appropriate,
a plan of disgorgement may provide for
payment of disgorgement funds into a
court registry or to a court-appointed
receiver in any case pending in federal
or state court against a respondent or
any other person based upon a com-
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plaint alleging violations arising from
the same or substantially similar facts
as those alleged in the Commission’s
order instituting proceedings.

(c) Payment to the United States Treas-
ury under certain circumstances. When,
in the opinion of the Commission or
the hearing officer, the cost of admin-
istering a plan of disgorgement rel-
ative to the value of the available
disgorgement funds and the number of
potential claimants would not justify
distribution of the disgorgement funds
to injured investors, the plan may pro-
vide that the funds shall be paid di-
rectly to the general fund of the United
States Treasury.

§201.612 Notice of proposed plan of
disgorgement and opportunity for
comment by non-parties.

Notice of a proposed plan of
disgorgement shall be published in the
SEC News Digest, in the SEC Docket, and
in such other publications as the Com-
mission or the hearing officer may re-
quire. The notice shall specify how cop-
ies of the proposed plan may be ob-
tained and shall state that persons de-
siring to comment on the proposed
plan may submit their views, in writ-
ing, to the Commission.

§201.613 Order approving, modifying
or disapproving proposed plan of
disgorgement.

At any time more than 30 days after
publication of notice of a proposed plan
of disgorgement, the hearing officer or
the Commission shall, by order, ap-
prove, approve with modifications, or
disapprove the proposed plan. In the
discretion of the Commission or the
hearing officer, a proposed plan of
disgorgement that is substantially
modified prior to adoption may be re-
published for an additional comment
period pursuant to §201.612. The order
approving or disapproving the plan
should be entered within 30 days after
the end of the final period allowed for
comments on the proposed plan unless
the Commission or the hearing officer,
by written order, allows a longer period
for good cause shown.
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